CASE NOTE

GUARDIANSHIP AND ADMINISTRATION LITIGATION
IN STATE TRIBUNALS: BURNS V CORBETT (2018) 353
ALR 386 AND GS V MS [2019] WASC 255

AARAHNAN RAGURAGAVAN"

The increasingly porous nature of an individual’s mobility is often seen as an
impediment to commencing and settling proceedings in their best interests under
the Guardianship and Administration Act 1990 (WA). This case note argues that a
potential and novel solution to the non-recognition of cross-jurisdictional
determinations of guardianship and administration matters by non-court State
Tribunals can be resolved by the enactment of reciprocal recognition statutes. In
doing so, this paper explores the seldom-discussed concept of federal diversity
jurisdiction as it applies to non-court State Tribunals in the guardianship and
administration stream. Focussing on the ex-parte nature of guardianship and
administration matters, this case note explains the concept of protective jurisdiction
and other associated concepts as espoused in the High Court decision of Burns v
Corbett (‘Burns’) (2018) 353 ALR 386 as it applied to GS v MS [2019] WASC 255.
This case note argues that the Chapter III limitation espoused in Burns is not at all
enlivened in matters concerning guardianship and administration. The corollary of
this, is that non-court State Tribunals have jurisdiction to hear and determine
guardianship and administration matters affecting the rights and obligations of a
non-resident party. It is thus open to State Legislatures to enact reciprocal
recognition statutes as a novel solution without engaging the limit in Burns.

I INTRODUCTION

The State Administrative Tribunal (SAT) is ‘one of the various “super
tribunals” in Australian state jurisdictions conferred with wide statutory
jurisdiction to conduct review of administrative decisions by government

agencies and local governments, as well as determination of certain civil and
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commercial disputes’’ Expressed differently, these “super-tribunals are not
courts, although in some instances they may exercise the powers of a court if so
enabled by the relevant statute”. The legality of State Tribunal’s ability to exercise
the powers of a State Court was recently examined by the High Court in Burns v
Corbett (‘Burns’),* a judgment shedding new light on the scope of state tribunals
to adjudicate matters between residents of two jurisdictions. To adjudicate
matters between residents of two jurisdictions would invoke federal jurisdiction,
which is ‘authority to adjudicate federal controversies’.> The Australian
Constitution (‘Constitution’) invests only a ‘state or federal court’ with such
jurisdiction. The Burns Court (Kiefel CJ, Bell, Keane, Gordon, Nettle, Gageler
and Edelman JJ) grappled with this concept as it relates to state tribunals, and
held, through four similar sets of reasons that federal diversity jurisdiction, that
is the power to adjudicate matters between residents of different states could not
be exercised by ‘non-court state tribunals’. This meant that any delegation of
power from Commonwealth or State Parliament to State Tribunals to exercise
the powers of a State Court would be unlawful.

Given that inter-state travel and relocations are quite common in this
contemporary age, does it necessarily follow that Burns will detrimentally impact
inter-state Guardianship and Administration matters?

Arguably, this case note demonstrates that Burns has no effect on
Guardianship and Administration matters. The implications of this analysis is
that the State Administrative Tribunal and other equivalent State Tribunals may
have the scope to reach out of its borders, in relation to Guardianship and
Administration matters.

This case note explores this possibility by discussing Burns and GS v MS and
does so by examining the Tribunal’s extraterritorial application of jurisdiction in
the context of its protection of the vulnerable. The note then examines issues in
cross-jurisdictional Guardianship and Administration matters, finally proposing
that it is open to state legislatures to enact harmonised legislation on inter-state

recognition of State Tribunal’s guardianship and administration decisions.

* See, eg, Bertus De Villiers, “Accessibility to Law: Adjusting Court Proceedings to the Modern Era -
Novel Practices and Procedures from Down Under” (2016) 14 New Zealand Journal of Public and
International Law 229, 230.

> Burns v Corbett (2018) 353 ALR 386 (‘Burns’).

3 Mark Leeming, Authority to Decide: The law of jurisdiction in Australia (Federation Press, 2012).
See further, eg, Sir Philip Phillips, ‘Choice of Law in Federal Jurisdiction: Part II’ (1962) 3(5)
Melbourne University Law Review 348.
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II GUARDIANSHIP AND ADMINISTRATION PROCEEDINGS

A Power to make Guardianship & Administration Orders as Exercise of
Parens Patriae Jurisdiction

The exercise of State Jurisdiction for the protection the vulnerable is closely
linked to the inherent protective or ‘parens patriae’ jurisdiction of State Courts
and Legislatures. In Western Australia this principle finds expression in s 16 of
the Supreme Court Act 1935 (WA), which gives State Courts the power to
‘protect persons unable to care for themselves’.* As Edelman ] notes in Cheyne v
Perpetual Trustee Co Ltd, “[the broad prerogative] power flows from the
responsibility of the Crown to look after those who cannot look after themselves”
and is exercised by refence to the represented persons benefit and best interests.s
The purpose of the “protective jurisdiction” enables the state to care for an
individual who is unable to take care of himself or herself.° Order 70 of the Rules
of the Supreme Court confers on personal representatives the responsibility to
govern conduct of “civil litigation of disabled persons, ordering a compromise
and sets out how proceeds of litigation are to be handled”.”

The existence of a protective jurisdiction is well justified. It was recently
summarised in Sergi® In this case the Court reiterated that the purpose of the

protective jurisdiction or parens patriae jurisdiction was to accommodate:

[tlhe need to protect minors and disabled persons from any lack of skill or
experience of their legal advisors which might lead to a settlement of the money
claim for far less than it is worth; to provide means by which a defendant may

obtain a valid discharge from an inference or a disabled person’s claim; to ensure

4 See position on compromise of costs per Sosa v Carter [1978] WAR 123; Re Barbour’s Settlement
[1974] 1 AER 1191, Grimwade v Meagher [1995] 1 VR 446. See further, eg, Supreme Court Act 1935
(WA) s16(1) and s23, Taylor v Walawski (unreported, Full Court of the Supreme Court of WA,
Library No 8992, 9 August 1991), Farrell v Allregal Enterprises Pty Ltd [No 2] [2009] WASC 65 [21]-
[27], Re Eve (1986) 31 DLR (4™) 1, K v Public Trustee [1985] 3 WWR 204, Morris v Zanki (1997) 18
WAR 260, Donaldson v Nolan [No 5] [2017] WASC 44, Dalle-Molle v Manos [2004] SASC 102, Max
Elio Naso by his next friend Sabatino Naso & Anor v Cottrell [2001] WADC 7 Wood v Public Trustee
(1995) 16 WAR 58 [62], Cadwallender v Public Trustee [2003] WASC 72 [29]. See also Rules of the
Supreme Court 1971 (WA) O7o0 r2-4 and 10 and Consolidated Practice Direction Civil Jurisdiction
p.10.3.

5 (2011) 42 WAR 209. See also K v Public Trustee [1985] 3 WWR 204 and MR CD]J [2001] WAGAB
1.
¢ See, eg, AC v OC (a minor) [2014] NSWSC 53.

7 See, eg, RZ (by his litigation guardian) v PAE [2007] QCA 166.

8 See especially, Dion Guiseppi Sergi by next friend Aileen Solowiej v Sergi [2012] WASC 18. See
further, eg, Bondelmonte v Blanckensee [1989] WAR 305.
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that the solicitors acting for an infant or a disabled person are paid their proper
costs and no more; and to make sure that money recovered by or on behalf of the

infant or disabled person is properly looked after and wisely applied.®

Parens patriae jurisdiction exists to “look after those who cannot look after
themselves”.’> While Order 7o is rather prescriptive and textually rigid, it should
be ‘read and applied, having regard to the nature and purpose of the jurisdiction
rather than as a code’.’* In the context of Guardianship and Administration,
parens patriae jurisdiction is convened by the State Administrative Tribunal
(Conferral of Jurisdiction) Amendment and Repeal Act 2004 (WA). This
conferral of jurisdiction by statute however does not in any way affect the
inherent jurisdiction of the Supreme Court.**

Guardianship and Administration orders may be made against anyone whom
the Board or Body responsible for the administration of the mentally ill
determines to be of unsound mind. The Guardianship and Administration Act
1990 (WA) came into force in 1992, initially vesting power in the Guardianship
and Administration Board. Abolished in 2005, the Guardianship and
Administration Board was superseded by the State Administrative Tribunal.

The State Administrative Tribunal can give effect to the management to the
estate of a ‘represented person’ to the Public Trustee on the following grounds:
mental illness,*? intellectual, psychiatric or other disability and dementia.** The
decision to appoint the Public Trustee is usually done because financial or legal

o Ibid [39].

© Gardner; Re BWV [2003] VSC 173.

" Pv P(1994) 181 CLR 583. See especially, Harold Joseph Martin Cadwallender By His Next Friend
Stavaroulla Cadwallander v The Public Trustee [2003] WASC 72 [30]-[31] and citations cited therein.
12 See, eg, Camp v Legal Practioners Complaints Committee [2008] WASCA 198 and Wendy Lacey,
“Inherent Jurisdiction, Judicial Power and Implied Guarantees Under Chapter III of the
Constitution” (2003) 31(1) Federal Law Review 57

13 Je, mental disability. It is not merely enough for the person to be vulnerable. A physical disability
too is not enough. The requirement is that the proposed represented person has a mental disability
that includes any disability but not limited to those identified in s3(1); Public Trustee v KMH [2008]
WASAT 171. See also S and SC [2015] WASAT 138 [17], Tokyo Mart Pty Ltd v Campbell (1988) 15
NSWLR 275 [283] and FH [2016] [80], SM [2015] WASAT 132.

4 See Guardianship and Administration Act 1990 (WA) s3(1). See also S and SC[2015] WASAT 138
[17] and FH [2016] WASAT 95 [80]; these must Affecting the capacity to make reasonable
judgements: the disability must contribute to the inability disabling the person from making
reasonable judgements, referring to a lack of competent ability, mind or intellect affecting, to a degree,
the person’s ability to make decisions in their best interests. See especially s4(3) Guardianship and
Administration Act 1990 (WA). See also FS [2007] WASAT 202 at [101]-[105] and S v State
Administrative Tribunal of Western Australia [No 2] [2012] WASC 306
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