PENALTY ENHANCEMENT LAWS: A MODEL FOR
REGULATING HATE CRIME IN AUSTRALIA?
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Calls for a stronger state response to crime driven by group hostility or hatred are
intensifying in Australia. The UK penalty enhancement model has been promoted
as a potential model for reform. This article examines the penalty enhancement
model as it operates in the UK to show where the threshold of liability is drawn in
practice. It argues that this analysis exposes a series of key concerns about the
potential scope and application of this model in the Australian context. This analysis

provides essential guidance for future reform in Australia.
I INTRODUCTION

There is mounting pressure on governments in Australia to address the problem
of hate crime. Most recently, this pressure is driven by concerns that the COVID-
19 pandemic is prompting a surge in racial abuse and violence against Asian
Australians. The turning point, however, can be traced to the massacre of 51
Muslim people attending mosques in Christchurch, New Zealand on the 15®
March 2019.2 An Australian man, Brenton Tarrant, has been sentenced to life
without parole for 51 counts of murder, 40 counts of attempted murder and one
terrorism charge in connection with the killings.?

The Christchurch killings have been largely characterised as ‘terrorist’
attacks.* This has shaped law and policy responses. In Australia, the
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Commonwealth government has introduced initiatives to combat terrorist and
extremist violent material online.’ Yet Tarrant’s ‘manifesto’ makes it clear that
his alleged act of terrorism was driven by a deep objection to immigration and
multiculturalism, a hatred of Muslims and an ‘obsession with white supremacy
over Muslims’.¢ Accordingly, the Christchurch attacks have also been described

»>

as a form of Islamophobic hate crime” or a “work of hate™ against Muslims.®
Calls for a stronger state response to hate crime are not new in Australia® but
have intensified since the Christchurch massacre. For instance, the Executive
Council of Australian Jewry (ECAJ) has pointed out that there is no recognised
definition of hate crime in Australia, nor an official, centralised way of recording
such crimes.’”® Nick Kaldas, former NSW Deputy Police Commissioner, has
called for the establishment of a national data base for hate-motivated crime.*
The Australian Human Rights Commission has identified the need to find
solutions to serious harms experienced by faith or religious communities.”> The
Australian Hate Crime Network has recommended an investigation into current
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Statutory schemes addressing hate crime - crime that is motivated or
aggravated by group hostility, bias or hatred - have proliferated in western
nations since the 1980s.** The most common approach is the penalty
enhancement model.’> This model imposes an additional maximum penalty on
specified pre-existing offences if the conduct is aggravated by hostility, bias or
hatred towards a group to which the victim is presumed to belong. In England
and Wales (‘UK’), penalty enhancement laws have been in force since 1998.*¢
They apply to offences that are aggravated by racial or religious hostility."”

To date, Australian States and Territories have taken an inconsistent and
piecemeal approach to the regulation of hate crime.”® Western Australia is the
only jurisdiction to have enacted penalty enhancement laws.*® These mirror the
UK provisions but apply to race only. Prohibitions on criminal vilification
(vilification which occurs by threat or incitement to physical harm) on specified
grounds operate in all States and Territories, apart from Tasmania and the
Northern Territory.* In addition, Victoria, New South Wales, Tasmania and the
Northern Territory have codified the common law position that a motive of

prejudice and/or hatred for a group of people will be an aggravating factor under
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sentencing legislation.”* All of these laws are under-utilised to prosecute and
sentence hate crime.>*

To address this lacuna, the UK penalty enhancement model has been
promoted as a potential model for Australian States and Territories. > Yet, what
do we know about hate crime penalty enhancement laws and, importantly, how
they are interpreted and applied in practice? Ideally, we would turn to the WA
experience to answer this question. Unfortunately, one unique feature of the WA
scheme is that offences that are ‘racially aggravated’ are included in the same
subsection as offences that are aggravated by other circumstances (such as the
presence of a child).>* This means that it is not possible to isolate cases of racial
aggravation from cases of non-racial aggravation. To understand how the penalty
enhancement model operates in practice we must look to the UK experience.

This article examines the penalty enhancement laws that operate in the UK
for racially and religiously aggravated offences under the Crime and Disorder
Act 1998 (UK) (‘CDA’). Justifications for penalty enhancement laws are framed
by tensions around the use of harsher punishment to change social attitudes, the
harm threshold appropriate to criminalisation -

313(1)(a), s 317(1)(a), s 317A(d), s 338B(b), s 444(1)(b)



