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The knowledge of traditional and indigenous peoples is essential for the
conservation and transmission of their cultural beliefs from one generation to
the next. As Erica-Irene Daes, Special Rapporteur of the UN Sub-Commission
on Prevention of Discrimination and Protection of Minorities and Chairperson
of the Working Group on Indigenous Populations, reported in 1993:

For indigenous peoples the world over the protection of cultural and intellectual
property has taken on growing importance and urgency. The very concept of
"indigenous” embraces the notion of a distinct and separate culture and way of life,
based upon long-held traditions and knowledge which are connected,
fundamentally, to a specific territory. Indigenous peoples cannot survive, or
exercise their fundamental human rights as distinct nations, societies and peoples,
without the ability to conserve, revive, develop and teach the wisdom they have

inherited from their ancestors.*

She traced the first official recognition, in the United Nations system, of “the
evil and continuing danger of ethnocide, and of the role Governments and
intergovernmental institutions should play in preventing any further erosion of
indigenous peoples’ cultural and intellectual heritage” to a 1981 conference in

" Winthrop Professor, University of Western Australia.
! Erica-Irene Daes ‘Discrimination Against Indigenous Peoples’ E/CN.4/Sub.2/1993/28, 28 July 1993,
para.1.
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San José, Costa Rica.> However, nothing much was done to protect traditional
knowledge (TK) for a number of years, partly this was because nations couldn’t
agree whether TK was an issue of heritage law or fell within some other body of
law. The best that could be achieved was the 2003 United Nations Economic
Scientific and Cultural Organization (UNESCO) Convention on the
Safeguarding of Intangible Cultural Heritage which entered into force in April
2006. The principal purposes of this Convention were identified in Art 1 as
safeguarding and ensuring respect for intangible cultural heritage. For the
purposes of this Convention Art 2.1 defined “intangible cultural heritage” as

. the practices, representations, expressions, knowledge, skills — as well as the
instruments, objects, artefacts and cultural spaces associated therewith - that
communities, groups and, in some cases, individuals recognize as part of their cultural
heritage.

Article 2.2 listed as “intangible cultural heritage”:

(a) oral traditions and expressions, including language as a vehicle of the intangible

cultural heritage;
(d) knowledge and practices concerning nature and the universe;

Article 11 of the Convention required that each State Party shall “take the
necessary measures to ensure the safeguarding of the intangible cultural heritage
present in its territory” and that among the safeguarding measures parties should
“identify and define the various elements of the intangible cultural heritage
present in its territory, with the participation of communities, groups and
relevant non-governmental organizations.” Article 12 provided for each State
Party to draw up “inventories of the intangible cultural heritage present in its
territory.” Additionally, Art 13 required parties to endeavour to adopt policies,
and designate or establish one or more competent bodies for the safeguarding of
the intangible cultural heritage present in its territory and support this with
appropriate legal, technical, administrative and financial measures.

Greater impetus for the protection of TK was provided by the realisation,
particularly by developing countries, that TK was being used to identify and
exploit the valuable genetic resources of those countries by unauthorised third
parties. The first notorious example of this practice, characterized as biopiracy
concerned patents granted in 1994 by the United States Patent and Trademarks

> Ibid. para.2.
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Office (USPTO) and the European Patent Office (EPO) over extracts of the
Neem tree (Azadirachta indica) by the US corporation W.R. Grace & Company
and the United States Department of Agriculture. This patent concerned a
method for extracting azadirachtin from neem tree seeds to be used as an
insecticide.> A coalition of environmental NGOs challenged the patent on
grounds that the patent lacked novelty and an inventive step because the
fungicidal effect of hydrophobic extracts of neem seeds was known and used for
centuries in India, both in Ayurvedic medicine to cure dermatological diseases
and in traditional Indian agricultural practice to protect crops from being
destroyed by fungal infections. This case generated a substantial campaign in
India and other countries against perceived threats to the sovereignty of
countries over their biological resources and despite the eventual revocation of
the patent, it has come to be regarded as the quintessential example of biopiracy.*
In 1995 and 2000 it was reported that University of Wisconsin scientists had
patented and were exploiting patents on “brazzein” a protein extracted from the
berries of Pentadiplandra brazzeana from Gabon. This protein is apparently
2,000 times sweeter than sugar, which makes it highly desirable as a natural, low
calorie sweetener. Natur Research Ingredients, Inc, a US corporation, was
reported in late 2008 to have acquired the sole rights to manufacture and
distribute brazzein from the University of Wisconsin at MadisonThis was cited
as an instance of biopiracy to the UK Parliament’s Select Committee on
Environmental Audit in 19995 and is referred to as the classic exemplar of
biopiracy in analysing the concept of “justice”.

Compounding the concerns about biopiratical exploitation of developing
countries and LDC:s is the perception that many instances of the appropriation
of a country’s biological resources is facilitated by reliance upon the traditional
wisdom of indigenous and traditional peoples in identifying those resources.” In

3 US Patent US5411736 A

4 Eg see Vandana Shiva, “The neem tree - a case history of biopiracy’ available at
http://www.twnside.org.sg/title/pir-ch.htm.

4 US Patent No. 5,741,537 — April 21, 1998

5 United Kingdom Parliament. Appendix 7 to the Minutes of Evidence of the Select Committee on
Environmental Audit, 1999, available at
http://www.publications.parliament.uk/pa/cm199g9oo/cmselect/cmenvaud/45/45apo8.htm.

¢ Eg see B. A. Brody, ‘Intellectual Property, State Sovereignty, and Biotechnology’ (2010) 20 (1)
Kennedy Institute of Ethics Journal 50-73.

7 Eg See Daniel F. Robinson, Confronting Biopiracy: Challenges, Cases and International Debates,
London, Earthscan, 2010; M. Blakeney, ‘Bioprospecting and Biopiracy’ in B.Ong, Ed. Intellectual
Property and Biological Resources, Singapore: Marshall Cavendish, 2004, 393-424; and and Edmonds
Institute and the African Centre for Biosafety, ‘Out of Africa: Mysteries of Access and Benefit Sharing’
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almost all of the reported cases those peoples did not share in the commercial
benefits which resulted from the exploitation of those resources. For example, in
1995 the South African Council for Scientific and Industrial Research (CSIR)
obtained a patent on a compound found in the Hoodia cactus, used by the San
People of the Kalahari Desert who had traditionally eaten the cactus to stave off
hunger and thirst on long hunting trips. In 1997 CSIR licensed this patent to the
UK biotech company, Phytopharm, which in 1998, allocated its right to the US
pharmaceutical company Pfizer which marketed a Hoodia extract as a potential
slimming drug and cure for obesity. Concern was expressed that the San, whose
traditional knowledge (TK) had identified the utility of Hoodia, should have been
consulted about the exploitation of their TK® and their entitlement to a share of
the benefits from its exploitation.®

An attempt had been made in the Convention on Biological Diversity (CBD)
to address this issue. Article 8j of the CBD had provided that TK holders should
participate in the “the equitable sharing of the benefits arising from the
utilization of such knowledge, innovations and practices”. However, the USA,
one of the principal bioprospecting states refused to ratify this convention.
Since 2000 the Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore (“IGC”) of the World
Intellectual Property Organization (WIPO) has been engaged in formulating
treaties concerning the protection of TK and genetic resources. This has been a
long drawn out process, which has not yet been crowned by success, largely
attributable to conflicts between bioprospecting and source countries, as well as
to tensions between traditional and dominant communities.”® The books by
White and Kuruk address these issues.

White commences, after defining TK, by posing the question: why and how
should we protect TK. She conceives of the why in a human rights context and
repeats Daes’ observation that “the protection of cultural and intellectual

accessed at http://www.edmonds-institute.org/outofafrica.pdf, which lists in excess of 30 patents on
African biological materials.

8 See Marcelin Mahop Tonye, ‘Biodiversity Regulatory Options. Involvement of Rural Communities
in Decision-Making Processes in South Africa’(2005,) 8(6) Journal of World Intellectual Property,
809-.825.

® The market potential in the U.S alone was estimated at being over USs$3 billion p.a., see R. Wynberg,
‘Rhetoric,Realism and Benefit Sharing — Use of Traditional Knowledge of Hoodia Species in the
Development of an Appetite Supressant’ Journal of World Intellectual Property, (2004) 7(6), 851-
876.

1 See M. Blakeney, ‘Protecting the Knowledge and Cultural Expressions of Aboriginal Peoples’,
(2015) 39 University of Western Australia Law Review 180.
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property is connected fundamentally with the realisation of the territorial rights
and self determination of indigenous peoples”. In her concluding sentence,
White says that “many countries, including Australia must...support the design
and implementation of a nationally consistent framework for the protection of
traditional knowledge based on the principles of self-determination, prior
informed consent and mutually agreed terms. The prospect of any country, let
alone Australia, respecting the self determination of its indigenous or traditional
peoples is, with the greatest of respect, unreasonably optimistic, particularly in a
world where indigenous peoples are being subjugated and exterminated.
Australia’s record is particularly questionable, bearing in mind that it,
together with Canada, New Zealand and the USA was one of four countries
which had voted against the Declaration on the Rights of Indigenous Peoples,
adopted by the General Assembly of the United Nations on 13 September 2007 .
Some 143 Member States had voted in favour of the Declaration. The Declaration

was a non-binding text which set out the rights of indigenous peoples to




